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Fare well, Justice Kirby 
Abstract 
Who can believe it? ‘The great dissenter’, the judge with a Facebook site dedicated to him,1 the person 
known affectionately to his associates as ‘our Judge’, Justice Michael Kirby has reached the end of his 
federal judicial tenure. Justice Kirby has turned 70 and, as required by section 72 of the Constitution, must 
leave his office in the High Court of Australia. Analysis of the Judge’s jurisprudential influence will flow 
soon enough. This piece is instead a reflection on the experiences of his associates to provide some 
different insights, such as into the workings of his High Court chambers. Those chambers consisted of a 
small team — the Judge, his indomitable personal assistant Janet Saleh and the two associates. There 
was never any doubt that the associates (who changed annually) were the least expert of the four. But 
between the Judge and his PA, no-one can say who had the upper hand. Janet, may you enjoy your 
retirement (that coincides with the Judge’s) and may ‘The Edit Queen’ live on for many happy years 
without ever having to see another ‘edit’. 
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Justice Michael Kirby has reached the end of  his federal 
judicial	tenure.	Justice	Kirby	has	turned	70	and,	as	






























































































theory of  the Constitution.	‘I’m	a	Maximalist,	Katie’	he	said,	
thrusting	his	arms	in	the	air	as	if 	embracing	the	world.	
‘Many	on	the	court	are	Minimalist,	but	I’m	a	Maximalist.’




fare well, Justice Kirby








Howard’,	The Age (Melbourne) 18 March 
2002.	See	theage.com.au/articles/2002/03
/17/1015909916190.html.
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4.	Katharine	was	Justice	Kirby’s	associate	


























‘Recruiting and Retaining …’	continued	from	page	35





































Kirby noted the criticisms of  Nagle and referred to the 
Berns’	Opinion,	but	for	purposes	of 	deciding	Romeo he 
distinguished	Nagle	on	its	facts.	Chief 	Justice	Brennan,	
who	had	dissented	in	Nagle,	cited	Berns’	Opinion	
and,	alone	of 	the	seven	judges,	said	Nagle should be 
overruled.	
The race power























At the end of  the same year, 1998 — a busy one for 
the	Alternative	Law	Journal	in	the	High	Court	—	Kirby	
J	was	part	of 	a	narrow	(3:2)	majority	in	Osland v R 
[1998]	HCA	75,	(1998)	197	CLR	316,	upholding	




























The	following	year	the	case	of 	Boland v Yates Property 
Corporation Pty Ltd	[1999]	HCA	64,	(1999)	167	
ALR	575	offered	the	High	Court	the	opportunity	to	
reconsider	the	scope	of 	its	decision	in	Giannarelli v 
ON MICHAEL KIRBY
Justice Kirby and references  
to the Alternative Law Journal
SIMON RICE wonders at the impact of our Journal
























Some years later, the case of  D’Orta-Ekenaike v Victoria 
Legal Aid	[2005]	HCA	12,	(2005)	223	CLR	1	gave	Kirby	





JJ	were	blunt	in	saying	‘Giannarelli should not be re-
opened’,	and	McHugh	J	was	of 	the	same	mind,	Kirby	
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Intelligence	and	Security,	Review of  Security 




















23DA, 23CB Crimes Act,).	On	14	July	he	was	charged	
























































































The Haneef Case and an independent 
review of terrorism law
MARK RIX considers the creation of the Office of National Security Legislation Monitor


































































For these reasons, Australia can ill afford to have a 








52 — AltLJ Vol 34:1 2009
BRIEFS
When South Australia introduced the Prohibition 







Opportunity Act 1984 (SA) since the 1997 introduction 





























































































What’s happening with discrimination  
in South Australia?
ANNE HEWITT delves into the state’s out-of-date anti-discrimination laws
REFERENCES




the House of  Assembly on 26 October 
2006.	South	Australia,	Parliamentary 







































7.	Proposed	s	85T(1)(f )	of 	the	Equal 









































Where to from here?
As	is	apparent	from	the	brief 	discussion	above,	there	
are	a	number	of 	specific	objections	being	made	to	the	
















Queensland University of  Technology Journal 
of  Law and Justice	57.	
8.	Proposed	amendment	to	s	86	of 	the	






Administrative Tribunal held that the 
presentation	of 	a	seminar	and	publication	
of 	articles	regarding	the	religious	beliefs	of 	
Muslims by Pastors of  the Catch the Fire 
Ministries	incited	hatred	and	contempt	of,	
and	revulsion	towards	the	religious	beliefs	
of  Muslims and therefore constituted a 
breach of  s 8 of  the Racial and Religious 
Tolerance Act 2001 (Vic): Islamic Council 
of  Victoria v Catch the Fire Ministries Inc 
[2005]	VCAT	1159.	See	also	Catch the Fire 
Ministries v Islamic Council of  Victoria Inc 
[2006]	VSCA	284.	
11.	South	Australia,	Parliamentary Debates, 





in s 50(2) of  the Equal Opportunities Act 
1984	(SA);	see	s	24	Equal	Opportunity	




on these limited terms in s 34(3) of  the 
Equal Opportunities Act 1984 (SA); see 
s	17	Equal	Opportunity	(Miscellaneous)	




the Equal Opportunities Act 1984 (SA); see 
s	61	Equal	Opportunity	(Miscellaneous)	
Amendment Bill 2008 (SA) and s 66 Equal 
Opportunity	(Miscellaneous)	Amendment	
Bill	2006	(SA).
